BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re:

Powertech (USA) Inc.
Dewey-Burdock Uranium In-Situ
Recovery Project,

Class III Area Permit No.
SD31231-00000; AND

Class V Area Permit No.
SD52173-00000
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PETITIONERS’ RESPONSE TO MOTION TO STRIKE AND
ALTERNATIVE MOTION FOR LEAVE TO FILE SURREPLY

Applicant Powertech (USA) Inc. (“Powertech™) filed a Motion to Strike and Alternative
Motion for Leave to File Surreply (“Motion”) on July 11, 2025. As indicated in the Motion,
during conferral Petitioners did not oppose the filing of a surreply limited to the issues related to
Mr. Cast Iron-Shell’s Declaration attached to Petitioners’ Reply (“Reply Declaration”), but did
oppose the request to strike the Reply Declaration. However, Powertech did not provide a
proposed surreply in conjunction with its Motion.

Based on the filing, however, Petitioners do oppose the Motion, including the request to
file a surreply. See generally 40 C.F.R. pt. 124 (containing no provisions authorizing surreply
briefs as a matter of right). As described in the Motion, Powertech seeks to initiate a new round
of briefing over what it characterizes as novel issues (Motion at 1), which will in turn likely

require additional briefing by all parties. The request to strike should be denied and the Board



should not authorize another round of briefing initiated by a Powertech surreply to address novel
issues only cursorily previewed, but not discussed by Powertech.

Powertech argues that the Reply Declaration should be stricken from the proceedings.
Motion at 2-4. In support, Powertech relies primarily on one case, In re City of Keene, 18 E.A.D.
720, 746 (EAB 2022). Motion at 4. In City of Keene, the Board declined to review new
arguments raised on Reply. However, the types of issues addressed in City of Keene are distinct
from those at issue here. In City of Keene, the Board was presented with new material that
“alter[ed] the substance of [Petitioner’s] argument in its reply brief in such a way that the
argument takes on new and fundamentally different contours.” 18 E.A.D. at 746. No such “new
and fundamental” arguments are at stake in this case. !

Rather, here Petitioners included on Reply the Declaration of Andrew Catt-Iron Shell to
rebut Powertech’s and EPA’s arguments in their respective Responses challenging NDN
Collective’s standing. The one-page Reply Declaration merely clarifies the unchallenged facts
that Mr. Catt-Iron Shell is a representative of NDN Collective and that he did make comment to
the EPA during a public hearing on the challenged permits in Hot Springs, South Dakota in
2019. Nothing more is required by EPA’s relevant regulations.

The Board should reject Powertech’s attempts to play ‘gotcha’ with the regulations, as
federal courts have addressed the EPA’s public comment regulations and found that:

The purpose of the regulation requiring participants to raise ascertainable issues,

however, is not to foreclose participation in the process, but to provide notice to the EPA

so that it can address issues in the early stages of the administrative process. See 44

Fed.Reg. 32,885 (1979); In the Matter of Broward County, Florida, NPDES Appeal No.
92—11, 11 (1993). It would be inconsistent with the general purpose of public

! The other cases referred to by Powertech, albeit only in the introduction to the Motion,
similarly deal only with a party attempting to raise significant and wholly new merits arguments
in a Reply — a situation not present here. See In re Arizona Public Service, 18 E.A.D. 245, 272-
73 (EAB 2020); In re City of Taunton, Department of Public Works, 17 E.A.D. 105, 183 (EAB
2016); In re Dominion Energy Brayton Point, LLC, 12 E.A.D. 490, 595 (EAB 2006).
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participation regulations to construe the regulations strictly.
Adams v. U.S. E.P.A., 38 F.3d 43, 52 (1st Cir. 1994). Indeed, “[t]he person filing the petition for
review, however, does not necessarily have to be the individual who raised the issue during the
comment period.” Id., 38 F.3d at 52 n.7. Contrary to the language and purpose of the regulations,
Powertech pursues novel arguments that seek to foreclose NDN Collective’s participation in
these proceedings.

Further, Powertech’s argument for striking the Declaration is inconsistent with applicable
EPA regulations requiring only that “the petitioner must demonstrate that any issues and
arguments it raises on appeal were preserved for Board review by having been raised during the
public comment period, unless the issues or arguments were not reasonably ascertainable
before the close of public comment. 40 C.F.R. §§ 124.13, .19(a).” Upper Blackstone Water
Pollution Abatement Dist., 15 E.A.D. at 301-302 (emphasis added) (footnote omitted). Here, as
described in the Petition and Reply, all of the arguments raised in this proceeding were either
raised previously and preserved in the prior Petition or were not reasonably ascertainable, in that
the facts and law underlying them have changed since the 2020 permit issuance — and Region 8
deliberately denied any public opportunities for comment on remand despite the over five year
lapse in time since the last public comment opportunity. Regardless of whether the Region
lawfully precluded public comment on remand despite the lengthy time gap and the changed
legal and factual circumstances, the regulations do not support Petitioners being punished for the
Region’s questionable tactical choices in foreclosing public comments.

In any case, as discussed, Petitioners are allowed to raise in a Petition any arguments that
“were not reasonably ascertainable” and based on “any changes to the permit required by

intervening changes in the law governing the permit.” Upper Blackstone Water Pollution



Abatement Dist., 15 E.A.D. at 301-302 citing 40 C.F.R. §§ 124.13, .19(a). This is what NDN
Collective has done in this case, fully within the spirit and language of the regulations, as no
party was aware of the current factual circumstances surrounding the permit at the last public
comment opportunity in late 2019. As a result, NDN Collective should at minimum be granted
standing to pursue the new issues addressed in the new Petition for which the factual and/or legal
bases arose after 2019, including the NHPA expired programmatic agreement, SDWA
cumulative effects, and APA inadequate record issues addressed in the most recent Petition.
Overall, this Board should deny the Motion to Strike. Further, based on the content of the

Motion, the failure to provide a proposed surreply, and the proposed novel topics proposed for
surreply briefing that will in all likelihood require Petitioners to seek leave to reply in kind, the
Board should similarly deny the request to file a surreply. The issues are all fairly presented and
further briefing will unnecessarily consume additional Board, Staff, and Party resources.
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